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QUESTIONS PRESENTED 


1. Should not the Court have directed a verdict 
of acquittal on the ground of self-defense when all of the 
evidence showed that deceased was the aggressor, that 
defendant used all proper means available to calm him 
down, to retreat, to refuse his challenges to fight, to 
ignore vile threats made against him to do him serious 
bodily harm, and that defendant persistently ignored 
blows, pushes and shoves directed at him by deceased, 
who was much bigger, stronger and younger than defendant 
- all this before finally taking out his pen knife to 


ward off any further attacks? 


2. In'such a case, when the Court repeatedly 


commented at the bench upon the weakness of the Govern- 
ment’s case, should he have allowed the second-degree 
murder to go to the jury without indicating to the jury 
his views on the soundness of that charge? 

3. Was it not reversible error to permit the 
second-degree murder charge to reach the jury when it 
materially affected defendant's decision not to remain . 
silent and his own testimony may have been to his pre- 


judice and let to a compromise verdict? 


TRDEX_AND TABLE OF CASES 


Jurisdictional Statement. 
‘Statement of the Case . 
Statutes ..- e . 
Statement of Points . . 
Summary of Argument « - 
Argument; 

A Defendant was entitled to a verdict 
of acquittal on the ground of. self- 
defense .+« «+++ e 2 2% e:9:8 ah 
The Court should not have submitted | 
the issue of second-degree murder 
to the jury, and that submission was 
reversible error - + +++ e ee, 

TABLE OF AUTHORITIES 


Cases 


Broun'v. United States, 256 U.S. 335, 65 L.ed 96. 


Gaines v. United States, 21 U.S. App D.C. 213, 349 


cs) ee ae 


‘Green v. United States, 95 U.S. App D.C. 45, 
8 Fed. 856 e e e e e e e o o ° es e a a 


Hansborough v. United States, 113 U: Ss. App D. Ce 393, 

08 F 2a 645 e a e e oe e °° e e e e e e ° ° 
Inge _v. United States, 123 U.S. App pic, 6, 356 F 24 345.21,24 
Smith v. United States, 161 U.S. 85, 40 Lied 6265 «S23 


STATUTES 


Pitle ll D. C. Code, Section 521 


Title 22 D. C. Code, Section 2403 
Title 22 D. C. Code, Section 2405 


Fed. Rules Criminal Procedure, Rule 52 


eee: Ne: IEA ee, SOR ee ee ee Sd 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


ISAIAH HAIR, 
Appellant 
vs. No. 21234 


UNITED STATES OF AMERICA, 


Appellee. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 


THE DISTRICT OF COLUMBIA 
BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENT 


Defendant was indicted and tried for second- 
degree murder in violation of Title 22, D.C. Code, Section 
2403, and convicted of manslaughter under Title 22, D.C, 
Code, Section 2405. : 

Title ll, D. C. Code, Section 521, coiters 
jurisdiction of criminal cases, committed in the District 
of Columbia, on the U. S. District Court for the District 
of Columbia. 

Pitle 28, U.S.C., Section 1291, confers juris- 
diction on the U. S. Court of Appeals for the District of 
Columbia to review all final decisions from the U. S. 


District Court for the District of Columbia. 


STATEMENT OF CASE 


This is an appeal from a conviction for 
manslaughter upon a charge of second-degree murder. 
Defendant was sentenced to from two (2) to nine (9) years. 

The first and principal witness offered by the 
Government was Mrs. Lilly A. Poteat. tirs. Poteat was 
the "mother of the groom" on the day in question and she 
testified that one of her sons had been married at a 
church in Washington that day, and she had given a wedding 
eesoeiOn that evening at her home commencing about 6:00 
P.M. (Tr 30-31). The defendant Isaiah Hair had been 
living in her home for approximately eight (8) months. 
Upon further questioning by Government counsel (which he 


later admitted was deliberate) she admitted that she and 


defendant were living in a “common law relationship” (Tr 26- 


28) and he was, of course, at the reception. Decedent, 
Willie Williams was her sister's son, her nephew, who was: 
22 years of age. He had not been invited to the recep- 
tion but he appeared there anyway about 6:30 that evening 
(Tr 32-33). She said that he was dancing and drinking 
and when asked whether she had asked him to leave, as he 
was uninvited, she replied that she “wouldn't dare ask 
him to leave” (Tr 34). While Mrs. Poteat was downstairs 
in the basement with some other people, her oldest 


daughter came down and told her that Willie was upstairs 


"getting ready to start a fight", and when she came’ 


upstairs she found that Willie was on the porch and 


someone was in the doorway refusing to let him come 


back inside (Tr 34-36). Mrs. Poteat went out to talk 
to him and after conversing with him, she also refused 
to let him back in the house. She stated that he was 
in a rage and wanted to fight with her new daughter-in- 
law, the bride (Tr 35-37). She testified that decedent 
started pushing her around and she pushed him back and 


told him that he was not going to come in the house to 


a 
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start a fight. They pushed each other three or four. 


« 
cet 


times and, finally, a friend of the decedent's, Willie 


Bane. s. 


Covington, came up and grabbed him. She did not know 
whether Willie Covington had been in the house or had 
arrived later, and she didn't know if he had been a 
guest (Tr 38-39). Willie Covington said to deceased, 
"Come on boy, don't start no fight", and tried to pull 
him away from the house and down the stairs, but the 
deceased held on to the porch rail and in the struggle 
they both almost fell to the ground (Tr 40). Finally, 
Willie Covington was holding him up against a car parked 
at the curb in front of her house and while Willie. 
Covington was holding him, deceased kept trying to get 
away (Tr 40-42). lirs. Poteat was asked whether she her- 
self had had anything to drink that afternoon, and she 
said that she does not drink (Tr 40). while deceased 
was struggling with his friend down on the sidewalk, the 
‘defendant went down the steps of the house and went up 
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to them and patted the deceased on the back and said 
“what is wrong? Settle down." Deceased did not settle 
gown but instead began swinging wildly while Willie 
Covington was attempting to hold him (Tr 41-42). ‘irs. 
Poteat stated that she didn't know whether deceased 
actually hit the defendant at this time but the defen- 
dant did walk away from him and stood away from him at 
a point on the lawn about half way between lirs. Poteat's 
house and her neighbor's (Tr 42-43). Finally, deceased 
broke away from Willie Covington and went over to defen- 


dant with his arms up and asked him if he wanted to 


fight and defendant replied "I don't want to fight you 


boy. Go ahead. I don't want to fight you." (Tr 43-44). 
Then the deceased used a bad word at the defendant but 
the defendant just kept repeating to him several times 
"Go ahead boy, I don't want to fight you." Finally | 
deceased started pushing the defendant, and defendant 
then pushed him back, again saying "I don't want to fight 
you" (Tr 44-45). The witness then demonstrated how the 
deceased attacked the defendant saying "he went into the 
defendant like that" about three times, and then suddenly 
the deceased slumped back holding his side and fell to 
the ground. (Tr 45-47) Willie even said as he fell to 
the ground "I'm going to cet you, Hair, for this. I'm 
going to fight you. If it's the last thing I do"(Tr 48). 
The witness was only three or four steps away from him 
when he fell (Tr 48-49). When deceased was on the ground 
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she lifted up his shirt and saw a hole below his rib cage 
on the left side which was bleeding and she asked defen- 
dant why he had to use a knife on that boy, and he did not 
reply but went directly into the house (Tr 51). She did 
not see the knife. She stated her young daughter, Blanche, 
was also out there at the time (Tr 51). She said she did 


not know whether deceased was drunk, but did know that he 


kept coming downstairs for beer. She did not think he was 


drunk (Tr 52). 


The next witness for the Government was Mrs. 


. Poteat's young daughter, Blanche, a 12 year old girl who 


was first questioned out of the presence of the jury. 
Blanche was in the 6th grade at elementary school. She 
had been 11-1/2 years old the previous August when the 
altercation had occurred. She testified out of the jury's 
presence, that deceased, Willie Williams, was her cousin 
and that she had known him about four (4) years (Tr 62}. 
She had known defendant for over a year and he had lived 
in their house (Tr 63-64). When asked what Sscaeres on 
the evening of August 6th at the wedding reception, she 
said the trouble started when Willie started arguing while 
talking to her mother on the porch and that he even was 
pushing her mother and her mother told him not to push on 
her. Then somebody grabbed him, a boy named Willie 
Covington, and both of them fell down the steps and fell 
onto a car parked out in front. She then stated that later 
aman came and moved the car away but the deceased and 
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Willie Covington just kept on fighting (Tr 67-69). She 
said Willie Covington was trying to calm "Big Willie" 

(the decedent) down but was unable to do so (Tr 67-69). 
She said that defendant Hair then came outside and tried to 
calm then down. Then Willie started "hitting on Hair" 
hitting him on the chest with his fist (Tr 69-70). At 
this point Willie Covington was getting ready to grab hin, 
or he was by the tree (Tr 79). She said that defendant 
told deceased to "go ahead because he didn't want to fight 
him". Then she saw deceased fall back and hit the ground. 
She had previously seen defendant, Hair, putting his hand 
in his pocket and taking out something shiny. She said 
that this had occurred "After Willie tried to go up and 
grab his head and pull nim down" (Tr 71). She said her 
mother was standing right next to them at the time (Tr 69- 
71). She said Hair went in the house and got his hat 

from the basement and left. She saw him later when he 
returned the same night (Tr 73). 


The Court then decided to allow the child to 


testify before ‘the jury and she relateaé essentially the 


‘same testimony that she had previously given before the 
Court (fr 75-92). She reiterated that after defendant 
tried to calm deceased down and patted him on the shoulder 
that deceased started cursing and started hitting defen- 
dant, and that at that time they were near the tree on 

the lawn between the houses (Tr 82-83). Then, at Govern- 
ment counsel's request, she demonstrated what happened 
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after defendant opened his knife, before the stabbing. 
When asked "And then what happened", she said, "You 
pretend like you were going to grab me by my head" (tr 88- 
89). She also corroborated her mother's testimony that 
while deceased was on the ground he told defendant es was 
going to get him if it was the last thing he did" (Tr 90). 
The next witness for the Government was Sterling 
Poteat, the bridegroom, who was 18 years of age. He 
testified that the deceased originally had an argument 
that evening with his girlfriend, a guest at the reception 
by the name of Audrey Stewart, which took place as she was 
coming into the house and deceased was on the front porch. 
She had pushed the door into the deceased (Tr 109) ; and he 
tried to follow her into the house and he (the witness) had 
stopped him from coming in by grabbing him, and that they 
began struggling in his attempt to keep deceased from 
returning into the house. Finally, he said his sister- 
in-law broke it up by grabbing the deceased. The witness 
then went back in the house and down to the basement 
(Tr 109-112). ‘The next thing he knew, the defendant came 
downstairs and got his hat and left about 5 or 10 minutes 
later, after telling them that Willie was laying out in 


the street (Tr 113-114). 


During a bench conference at this point on the 


question of whether defendant had left the house in a 
hurry or just walked out, the Court said to Government 
counsel. "I don't see much merit to your case, frankly." 
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Counsel replied '"I'm not sure I understand the Court." 
The Court replied "I'm not going to throw you out of 
Court but you are awful close to being out of Court in the 
Court's mina" (fr 120). Govermaent counsel said he dis- 
agreed, and assumed the Court meant "self-defense", The 
Court replied "tell, it would be better if you used knives 
for whittling sticks, but there comes a time when they have 
other uses," (Tr 120). 

The next witness was the D. C, Coroner who 
stated that deceased had died of a stab wound of the heart 


about 2-3/4 inches below the nipple of the left chest and 


that the wound was directed upward and diagonally and 


penetrated about 4-1/2 inches (Tr 129-129), He said that 
deceased was a negro male about 22 years old: who weighed 
178 pounds and was 6'3" tall. He further said he had ,17% 
of alcohol in the blood and .16% in the urine, but wouldn't 
venture an opinion as to what effect the alcohol had upon 
him (Tr 130-131). 

The next Government witness was Willie Covington 
who stated that he had known deceased for about four (4) 
years and that he was a close friend of his (Tr 134-135). 
He said that he had been a guest at the reception and that 
he saw Willie, the deceased, having an argument with his 
girlfriend, Audrey Stewart, and that they were tussling at 
the door and at this point he grabbed him and took him 
down to the street (Tr 136). He took him about three (3) 
cars sown the street but he got away and returned to the 
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house and at this time ‘irs. Poteat refused to let him back 
in the house (Tr 136-137) , telling him that he wasn't 
"going back in trying to mess". Deceased then got "wild 
acting" and the witness pulled him down to the street 
again while he kept trying to break away (Tr 137). | He 


said the defendant Hair then walked out to the sidewalk 


while he was holding the deceased and tried to stop the 
argument. The deceased took and pushed Hair‘s arm away 
and wanted to start a fight with defendant, but defendant 
kept saying that he didn't want to fight him (Tr 138). 

The witness tried to hold Willie but he got wild and he 
couldn't hold him, and the witness stepped to the tan 
and when he stepped to the side Willie got stabbed 
although the witness had not seen the knife (Tr 138-139). 
He said that there had not been any striking of blows — 
physically, such as with fists, before the stabbing 
occurred, but "Mr. Hair was trying to stop Willie from 
coming back inside and breaking up the party. And, Willie 
got irritated. He's got a bad temper anyway. And that 
is how it started right there" (Tr 140). He then eat 
that Willie had taken defendant's arm and pu.:shed him, but 
the stabbing did not occur right after that. The defen- 
dant was constantly repeating that he didn't want to fight 
the deceased (Tr 141-142). He again deniec that there were 
any "punches" between the defendant and deceased (Tr 143- 


144). When asked whether deceased was drunk, he said that 


he was “high" but not drunk. He testified that he, himself 
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had not had@ anything to drink that evening (Tr 144). At 
this point the Court required the Government to furnish 
defendant's counsel with any previous statements taken from 
this witness. Defense counsel then questioned the witness 
on a critical point with reference to whether any blows 
had preceded the stabbing, by referring to the written 
statement he had previously given the Government. He was 


asked whether it was not a fact that his back was to the 


other two men just prior to the stabbing because he, the 


witness, had already started to walk away. The witness 
denied it (Tr 150). He was then read the statement he had 
made to the Government in which he had said "At this time 
I let Willie go. I started to walk away, and I turned 
around to see what happened. I saw Willie bleeding. I 
looked around for Hair and he had gone." He was asked 
whether that was not correct and he said that it was 

(Tr 151). He was then asked "So as a matter of fact, you 
Gid not actually see the occurrence." and he replied *r 
saw him" (Tr 152). He was asked whether he knew the 
deceased to carry a knife and he replied “Yes, he always 
have a pocket khife", but he did not have it out and he was 
not reaching for it on the night of the incident in ques- 
tion (Tr 151-152). 

The final witness for the Government was the 
police officer who added only that deceased was laying in 
the tree box space when he arrived and the defendant was 
not on the scene (Tr 155, 158). 
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The defendant:'s;sounsel then moved for a verdict 
of acquittal and the Court denied the ifotion saying, | 
"though, as I have previously observed, I think the Govern- 
ment's case is weak" (Tr 159-160). Government's counsel 
replied that defendant had been offered a plea of man- 
slaughter prior to the beginning of the trial but that they 


could go no farther (Tr 160). The Court then asked defense 


counsel whether he was going to put the defendant on the 


stand to testify and he stated that he would. 

Defendant took the stand and testified to essen= 
tially the same facts as the other witnesses prior to the 
knifing (Tr 164-168). He said that deceased had called hin 
a "M.H." and that he was “going to kick your so and ‘so", 
although he was only trying to cain him down; that when 
the deceased swung and hit him, he had backed away from 
him about four (4) feet still trying to calm him down 
(fr 166-167). He said deceased kept saying that he was 
going to fight him, and then he came over to defendant 
and swung on him again for about the third time. At this 
point lirs. Poteat came out and said “don't let hin do that 
to you" and that he, the defendant, backed into the car and 
decedent swung on him again . . . "But that time, see, I 
couldn't stop him. And I was afraid then. He was keeping’ 
on me and jumped me. I was afraid, sol reached my hand 
in my pocket and opened my knife. About that time he was 
running on to me, and my hand went out like that. And hit 
me. And he stopped and I walked right off from him," 

ll. : 


Question: And he was rushing toward you? Answer: That's 
right. (fr 168). He said that he had never advanced 
toward the deceased at any time, but had kept backing away 
from him and that he was hemmed in front of the car there 
and he couldn't get back any further (Tr 169). Government 
counsel asked him about the threat of the deceased that he 
was going to "kick your so and so", and the witness 
replied that at that point Willie Covington was holding on 
to deceased and standing between him and defendant, and 
that after defendant had backed away, decedent started 
jumping and Willie Covington turned him loose (Tr 171). 


He stated that before Willie Covington turned him loose 


that deceased had hit the defendant once, and then he made 


the statement about kicking him, and afterwards he came 
toward him ané struck him again near defendant's right 
armpit with his fist and then struck him again in the jaw 
with his left hand (Tr 172-173). At this point defendant 
was hemmed in on an automobile and he couldn't move then 
because deceased was jumping and throwing his punches 

(Tr 174-175). He then said that "I saw I couldn't stop him 
and I put my hand in my pocket" (Tr 176). He said that 
deceased had hit him six or seven blows and that he took 
his knife out of his pocket to scare hin and opened it up 
and stabbed him as deceased advanced and was swinging on 
him. Defendant then went in the house and got his hat and 
went out because he knew the police would come and he didn't 
know how badly deceased was hurt. The reason he left was 
that he knew the police would arrest him and lock him up 
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without going into the reasons for the knifing (Tr 179- 
185). He said that he stayed at a friend's house until 

9 or 10 o'clock that evening and when he returned home 

and found that the boy had died, he decided to call the 
police and he had ‘irs. Poteat call No. 9 precinct (tr 186- 
187). In describing the altercation again, defendant said 
that he couldn't put his arms or fists out in any way 
better to defend himself "because he was crowding me too 
fast, and I was afraid to do it. He was bigger than me, 
and taller, and I was afraid to throw my hand up. He was 
younger, and I was afraid if I throwed my hands up he 


‘would whip me" (Tr 189). Defendant testified that he was 


53 years of age and was. a laborer doing plumbing work. 


(NOTE: The Identification Bureau of the Metropolitan 
Police has advised assigned counsel herein that defendant 
weighs 167 pounds and is 5'7-1/2" tall. This is not part 
of the written record herein but is included because 
defendant's physical appearance was readily ivacvaite 
by the trial Court ana jury, and is therefore considered 
properly before this Court on this appeal.) | 
Following the arguments the Court permitted 
defense counsel to preserve his motion for acquittal, 
which he had intended to renew but hac overlooked at the 
conclusion of all the evidence, but denied the motion 
(Tr 211). 
Following the charge to the jury, which included 
in addition to the general instructions, instructions on 
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both second-degree murder and manslaughter and the defense 
of "self cGefense" (Tr 218), the jury retired to consider 
its verdict. About one and one quarter hours later, it 
returned a verdict of guilty of manslaughter. Defendant 
was later sentenced to from two (2) to nine (9) years. 


From that judgment this appeal has been taken. 


STATUTES - 
22 D.C. Code, 2403 
. "S 22-2403. iturder in second degree. 

Whoever with malice aforethougit, except 
as provided in sections 22-2401, 22-2492, kills another, 
is guilty of murder in the second degree. (Mar. 3, 1901, 
31 Stat. 1321, Ch. 854, § 800; June 12, 1949, 54 Stat. 
347. Ch. 339)" 


"S 22-2405. Punishment for manslaughter. 


Whoever commits manslaughter shall be 
punished by a fine not exceeding one thousané dollars, 
or by imprisonment not exceeding fifteen years, or by 
both such fine and imprisonment. (ilar. 3, 1901, 31 Stat. 
1321, Ch. 854, § 802)" 


Fed. Rules. Criminal Procedure, Rule 52. 
"Rule 52. Harmless Error and Plain Error. 

(a) Harmless error. Any error, defect, 
irregularity or variance which does not affect substantial 
rights shall be disregarded. 

(b) Plain error. Plain errors or defects 
affecting substantial rights may be noticed, although 
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they were not brought to the attention of the court." 


STATEMENT OF POINTS 

1. Defendant was entitled to a verdict of 
acquittal since all of the evidence showed he acted in 
self-defense and had made all reasonable efforts to ward 
off repeated attacks on him by deceased before the | 
stabbing. 

With respect to this point, appellant desires 
the Court to read the following pages of the reporter's 
transcript: Tr 34-48; 67-90; 109~112; 120; 134-152; 
159-160; 164-176; 189; 231-241. 

2. The Court committed reversible error in 
failing to withdraw the issue of second-degree murder 
from the jury since there was no evidence of malice and 
defendant was materially prejudiced thereby. : 

With respect to this point, appellant desires 
the Court to read the same pages of transcript referred 


to in Point 1 above. 


SUMMARY OF ARGUMENT 


All of the evidence, not just a preponderance, 
showed that defen@ant was the victim of a mean and vicious 
bully who was determined to break up a joyous occasion 
such as a wedding reception to suit his own ends; that, 
after trying to start a fight with the bride, he had 
physically struggled and fought with five (5) other persons 
before directing his attacks on defendant; that defendant 
was only trying, according to all the witnesses, to 
peacefully calm him down; that deceased then directed 
his vile remarks and threats to kick defendant in his 
vital parts along with repeated challenges to defendant. 
to put up his hands and fight him (deceased being eleven 
[11] pounds heavier, 5-1/2" taller and 3l years younger 
than defendant); that he then punched, pushed or shoved 
defendant repeatedly - all this before defendant finally 
pulled out his pen knife to dissuade the deceased and to 
ward off any further attacks, and only stabbed him after 
deceased again advanced on him to pull his head down. 

The Court, after making several comments at 
the bench about the lack of merit in the Government's 
case nevertheless let the case go to the jury, and even 
let the jury consider the charge of second-degree murder, 
without giving the jury the benefit of his views on 


the merit of this charge. This ruling was highly pre- 


judical to defendant, not only because it was not warranted 
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by the evidence, but because otherwise, he might not 
have testified, and, dependent upon which witnesses the 
jury believed, or what portions of their testimony the 


jury accepted, the defendant's own testimony in some | 


respects may have prejuciced the jury against him and 


led to a compromise verdict. 


ARGUMENT 
A 

DEFENDANT WAS ENTITLED TO A VERDICT OF 

ACQUITTAL ON THE GROUND OF SELF-DEFENSE. 

Every witness in the case corroborated the 
fact that deceased was clearly a disruptive and anta- 
gonizing influence on what was otherwise a joyous and 
happy occasion. 

Every witness in the case corroborated the 
fact that deceased was a mean and vicious character who 
had not even been invited to the affair; who was "high", 
if not drunk; who wanted to fight with any and all who 
got in his way - even the young bride who had been 
married that very afternoon. 

Also, every witness in the case corroborated 
the fact that deceased was a reckless aggressor, who, 
preceding the stabbing, had physically fought with, in 
turn: 

Audrey Stewart (his own girlfriend) 
Sterling Poteat (the bridegroom) 

Hrs. Proctor (Sterling's "sister-in-law") 
Lilly Poteat (mother of the groom) 

Willie Covington (his close friend) 


Defendant Hair 


Every witness in the case corroborated the fact 


that, prior to the:actual stabbing, defendant Hair was. 
doing his level ‘best to calm deceased down with only 
gentle words and pats on the shoulder; that defendant then 
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repeatedly refused deceased's offers to fight; that 
@efendant was constantly backing away; and that he did 
not even take out his pen knife until after numerous vile 
threats (to kick him in his vital parts), and blows. 
(an@/or pushings and shoves, and pulling down of his: 
head) had been directed against him by the deceased. | 
When all of this uncontradicted evidence is 
considered, together with the fact that defendant was 
out-weighed by deceased by eleven (11) pounds, was 
5-1/2 inches shorter, and was 31 years older, it is | 
almost unbelievable that he was convicted. It is even 
more surprising that the trial Court, after constant 


comments as to the lack of merit in the Government's case, 


should have permaitted the second-degree murder charge to 


reach the jury. 

The only witness who did not agree that "punches" 
were thrown by deceased at defendant before the stabbing, 
was Willie Covington, the deceased's "particularly close 
friend," who nevertheless adnitted that "Willie" was 
"high", that he had a bad temper and was irritated, that 
he was "wild acting"; that he and several others (except 
defen@ant) had been struggling with him before defendant 
tried to calm nim down; that deceased himself always 
carriec a pocket knife, that he kept challenging defen- 
dant to fight anc had “pushed” defendant before the 
stabbing. Finally, this witness conceded that in his 
original statement to the Government he had stated that 
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he was walking away from the participants when the stab- 
bing occurred _and that his back was turned to them (Tr 151- 
152). 

It is apparent from the testimony that every- 
one at this affair, not just the defendant, was afraid 
of "Big Willie", the 22 year old, 6'3" tall, bully, who, 
not only was uninvited but was trying to start a fight 
with everyone there who got in his way. When the hostess 
was asked by Government counsel whether she had asked him 


to leave when she first sav hin at the party, she replied 


"No indeed, I wouldn't Gare ask him to leave" (Tr 34). 


When such a man was challenging defendant to fight, 
uttering threats to “kick hin in his so and so" and 
advancing on him whenever he could break away from Willie 
Covington, it is little wonder that the Judge remarked 

at the bench, "Well, it would be better if you used knives 
for whittling sticks, but there comes a tine when they 


have other uses" (Tr 120). 


The Court instructed the jury as follows: 


"If the defendant was not the aggressor 
anc had reasonable grounds to believe, 

and actually did believe, that he was in 
imminent danger of death or serious bodily 
harm, from which he could save himself 
only by using deadly force against his 
assailant, he had the right to employ 
deadly force in order to defend himself." 


With this correct statement of the law, it is respectfully 
submitted that on the evidence summarized above, the 
defense of "self-defense" should have been sustained as 
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a matter of law, since the jury in this case properly 


could not have found beyond a reasonable coubt that 


defendant was guilty. (See Smith vs. U.S., 161 U.S.: 85, 


40 L. ed 626 re size, character anda disposition of 
Geceasecd. Also, Brown vs. U.S., 256 U.S. 335, 65 L., ed. 
961 (1921); Inge vs. U.S. 123 U.S. App. D.C. 6, 356 F 2d 


345 [1966]). 


B 

THE COURT SHOULD NOT HAVE SUBMITTED 

THE ISSUS-OF SECOND-DEGREE MURDER TO 

THE JURY, AND THAT SUBIIISSION WAS: 

REVERSIBLE ERROR. 

HMalice on the part of defendant was completely 
lacking in the evidence. He never displayed a "depraved, 
wicked and malicious spirit", nor could anyone reasonably 
say that this stabbing occurred "without justification or 
excuse." Thus, we submit there was plain error in sub- 
mitting the second-degree murder charge to the jury. 

Why was it not reversible error? 

At the outset, “ua Ae6 conkouted with the 
fairly recent case of Gaines vs. United States, 121 U.S. 
Appeals D.C. 213 (1965), 349 F 2d 190. Petition for 
rehearing denied, September 8, 1965. In that case this 
Court held that submission of the question of first- 
degree murder: to the jury was, at the most, “harmless 
error" where the defendant was convicted of the lesser 
charges of manslaughter and carrying a dangerous weapon. 
However, this Court was careful to point out that, "the 
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Court in its instructions cautioned the jury in a manner 
which suggested doubt that a verdict of first-degree 
murder would be warranted". That was not done in this 
case, notwithstanding the fact that the Trial Court here 
had many serious doubts as demonstrated by its statements 


at the bench (Tr 120, 159-160). Furthermore, an additional 


point, which was not raised in the Gaines case, should be 


considered here. One of the most material considerations 
affecting a defendant's decision as to whether to testify 
or to remain silent, is the gravity of the charges against 
him. For example, it snould be recognized that a 
defendant might take the stand in a case involving capital 
punishment being fearful of the risk involved in not 

doing so, but might well refuse to do so in a case 
involving only assault with a dangerous weapon. The pre- 
judice becomes more apparent in a case such as this where 
the defendant's testimony possibly could have been more 
harmful than helpful to his defense. If the Government 
should argue here that since defendant's previous record 
was not used against hin when he testified in this case, 
therefore he was not prejudiced, the simple answer is 

that that is not the only prejudice which arose. For 
example, the young girl, Blanche Poteat, was the only 
witness in the case who indicated that the automobile 

at the curb had: been moved before the stabbing. The 
defendant's testimony, and others, was that he was backed 
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up against an automobile at some point during the alterca- 
tion. The defendant also testified to more blows received 
from the deceased than did several of the other witnesses, 
particularly ‘illie Covington, who, although discredited, 
had a right to be believed by the jury. Thus, it is 
apparent that defendant may have been prejudiced by his 
own testimony which in view of the generally favorable 
evidence of the Government witnesses, might not have 
been offered if the second-degree murder charge had not 
been left to the jury. , 

The universal rule is that issues should not 


be submitted to the jury unless the evidence supports 


such a submission. (Hanshorough vs. U. 5., 113 U.S. App 


D.C. 393, 308 F 2a 645 [1962]; Green VS- U. S., 95 U.S. 
App D.C. 45, 218 F 2d 856 [1955]). If so, it is difficult 
to see how only “harmless” error can occur in most criminal 
cases with a submission of a graver offense. It obviously 
tends to confuse the true issues in the mind of eet Sarvs 
it materially weakens a claim of self-defense; and it 
tends to a compromise verdict. Contrary to the opinion 

in Gaines we submit the verdict here can be "attributed 

to the submission to the jury of the issue of the more 
serious offense" (121 U.S. App D.C. at page 214). In 

this case, the jury was not only not given the Court's 
views (as in Gaines) as to the Court's doubts of the 
soundness of the seconc-degree murder charge, but there 


are even several references in the Court's charge 
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(though mentioned for comparison) to first-degree murder 
(Tr 233-234). 

Further, similar to Inge, supra, and although 
the Court later discussed self-defense, the Court at one 
point said: "If a honicide is committed in the heat of 
passion caused by adequate provocation the offense is 
manslaughter, rather than murder" (Tr 236). 

It is, therefore, respectfully submitted that 
defendant was seriously prejudiced by the Court's failure 
to dismiss the charge of second-degree murder and defen- 


dant is entitled, at the least, to a new trial. 


Respectfully submitted, 


ALVIN L. NEWMYER, JR. 
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By indictment filed September 14, 19 appellant 
Isaiah Hair was charged with the second degree murder 
of one Willie Williams. The indictment alleged that ap- 
pellant with malice aforethought stabbed the decedent 
with a knife, resulting in his death on August 6, 1966. 
On September 23, 1966, appellant pled not guilty. A 
two-day trial before Judge Gasch began on April 10, 1967. 
The next day, the jury found appellant guilty of man- 
slaughter. He was sentenced to two to nine years on 
May 19, 1967. This appeal followed. 


(1) 
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The fatal stabbing arose out of an altercation at a 
reception after a wedding on August 6, 1966. The 
reception began about 6:00 p.m. (Tr. 31). The stabbing 
occurred about 7:50 p.m. (Tr. 183). As the relationships 
between the principals are somewhat involved, we attempt 
to clarify them here. 

Lilly Poteat was the first government witness. It was 
outside of her home at 1914 Rosedale Street, Northeast, 
that the stabbing took place (Tr. 43). The reception 
was being given there (Tr. 30). Appellant and Mrs. 
Poteat had been living in a common law relationship for 
about eight months prior to this incident (Tr. 26). Her 
18 year old son, Sterling Poteat, had married Regina 
Gaskin that day, and it was for him that the reception 
was being given (Tr. 30-31). Willie Williams, the de- 
ceased, was her nephew (Tr. 32-34). 

The second witness for the government was Blanch 
Poteat, the daughter of Lilly Poteat (Tr. 51). She was 
11 years old when the stabbing occurred, and was the 
cousin of the deceased (Tr. 62, 77). 

Sterling Poteat testified after his sister Blanch as the 
fourth government witness (Tr. 103-125). 

The last person who testified on behalf of the govern- 
ment and who witnessed the events of August 6th was 


2 Richard Welton, M.D., testified on behalf of the government. 
He described the stab wound in deceased’s heart as “a one and 
seven-eighth inch long gaping wound [which] was three-quarters 
of an inch at its widest portion, an inch and seven-eighths at its 
longest portion. . . . [and] approximately four and a half inches 
[deep]” (Tr. 129-30). He said that the wound was “directed up- 
ward, and diagonally, it went through the cartilage portion of the 
sixth rib and entered the heart” (Tr. 129-30). The doctor testified 
that it required more force to penetrate cartilage supporting the 
structure of the chest wall than it would to penetrate skin, muscle 
and soft tissue, and opined that a person receiving a wound that 
the deceased received could live only a matter of minutes (Tr. 132, 
133). 

Officer Barraclough of the Metropolitan Police Department also 
testified on behalf of the government (Tr. 154-58). His testimony 
added little to the government’s case since he arrived on the scene 
after the killing. 
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Willie Covington, sometimes called “Little Willie” (Tr. 
79). He was a close friend of the deceased (Tr. 135). 


A. The Testimony of Lilly Poteat 


Her testimony established that during the reception,’ 
she came upstairs from the basement where the “grown 
people” were drinking and talking because her oldest 
daughter had informed her that “Willie is up there get- 
ting ready to start a fight” (Tr. 34-35). Deceased was 
outside the front door, on the porch (Tr. 35). She could 
not remember who it was, but someone was standing at 
the door and wouldn’t let the deceased in (Tr. 36). Nor 
would she let him in (Tr. 37). According to Mrs. Poteat, 
the deceased was “in a rage and wanted to fight.... my 
daughter-in-law” (Tr. 37). Deceased and Mrs. Poteat 
pushed one another, and she told him “You are not going 
in to start a fight” (Tr. 38). She testified that they 
“pushed each other there for about three of four different 
times and at that time Willie Covington came up and 
grabbed him. Where he came from, I don’t know” (Tr. 
39). Covington and deceased began tussling, and “ended 
up on a car down the steps” (Tr. 40). She said that 
“Covington was leaning back on the car, holding... [de- 
ceased who] was trying to get away from him” (Tr. 42). 

At this point appellant came out of the house. The 
prosecutor’s attempt to elicit what next occurred pro- 
duced this testimony: 


A Well, then Willie swung wildly and hit him, 
so then he just walked on away from him. He walked 
down in front of the next house. 

Q Would you mind repeating yourself? 

A IL said Willie was swinging wildly as he patted 
him on the back. And he swung. I don’t know 
whether he hit Mr. Hair or not, but Mr. Hair walked 
away from him.... 


2 Mrs. Poteat testified that appellant was invited to the reception, 
but deceased was not, and she “wouldn’t dare ask him to leave” 
(Tr. 31-32, 38, 34). 
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Willie Covington, sometimes called “Little Willie” (Tr. 
79). He was a close friend of the deceased (Tr. 135). 


A. The Testimony of Lilly Poteat 


Her testimony established that during the reception,” 
she came upstairs from the basement where the “srown 
people” were drinking and talking because her oldest 
daughter had informed her that “Willie is up there get- 
ting ready to start a fight” (Tr. 34-35). Deceased was 
outside the front door, on the porch (Tr. 35). She could 
not remember who it was, but someone was standing at 
the door and wouldn’t let the deceased in (Tr. 36). Nor 
would she let him in (Tr. 37). According to Mrs. Poteat, 
the deceased was “in a rage and wanted to fight... . my 
daughter-in-law” (Tr. 37). Deceased and Mrs. Poteat 
pushed one another, and she told him “You are not going 
in to start a fight” (Tr. 38). She testified that they 
“pushed each other there for about three of four different 
times and at that time Willie Covington came up and 
grabbed him. Where he came from, I don’t know” (Tr. 
39). Covington and deceased began tussling, and “ended 
up on a car down the steps” (Tr. 40). She said that 
“Covington was leaning back on the car, holding . . . [de- 
ceased who] was trying to get away from him” (Tr. 42). 

At this point appellant came out of the house. The 
prosecutor’s attempt to elicit what next occurred pro- 
duced this testimony: 


A Well, then Willie swung wildly and hit him, 
so then he just walked on away from him. He walked 
down in front of the next house. 

Q Would you mind repeating yourself? 

A Isaid Willie was swinging wildly as he patted 
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Q Then what happened? 

A Well, he kept on fighting and finally he got 
away from Willie Covington. . . . 

Q Where was Mr. Hair at that time? 

A He was standing, I’ll say midway. Our steps 
and the next door neighbor’s steps. [emphasis added] 
(Tr. 42-43). 


After breaking away from Covington, deceased “start- 
ed down the street at Mr. Hair” with his arms up and 
asked deceased if he wanted to fight. When appellant re- 
plied that he did not want to fight, deceased cursed him 
(Tr. 44).3 The dialogue then continued: 


Q Asa result of that bad word, what was then 
said and done? 

A Mr. Hair just told him. He said, “Go ahead, I 
don’t want to fight.” He repeated the same word, Yl 
say about three times. “Go ahead, boy.” He pushed 
him. He said, “Go ahead, boy. I don’t want to fight 
YOU? a 
[When Willie pushed him, he pushed Willie back. 


A Willie did the pushing and Mr. Hair just pushed 
him back, saying, “Go ahead, boy, I don’t want to 
fight you.” 

Q Did you see any hitting going on? 

I don’t know. It was—it all happened so quick. 

You saw— 

I don’t know. ... 

Then what did you see happen? 

Well, now, all I see—Willie went into him, 
like that. If he hit, I don’t know, because I was on 
our porch. I don’t know whether he hit or what. 
But I saw [Williams] going into him with his hands 
like that... . 

Q With his arms like what, Mrs. Poteat? 

A Like that. That is all I know. 


(The witness gestures.) 


3 According to appellant, deceased called him a “M. H. That going 
to kick your so and so” (sic) (Tr. 166). 
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You mean like this? 

Yes, going into him. That is all I can— 
Is that during the course of the pushing? 
Yes. (emphasis supplied) (Tr. 45-46). 


Appellant apparently pushed deceased three times. Mrs. 
Poteat then testified that the last time she saw deceased 
“go into him”, all she saw was “when Willie stumbled 
back and was holding his side” (Tr. 47). As deceased 
fell, he said “I’m going to get you, Hair, for this. rm 
going to fight you. If it is the last thing I do” (Tr. 48, 
49). Deceased was three or four feet from Mrs. Poteat 
at the time (Tr. 49). She went over and pulled his shirt 
up. As she put it, “[AJll I could see was the hole in him 
and the blood” (Tr. 49). 

Appellant passed Mrs. Poteat after deceased fell. She 
asked him “Why did you have to use that knife on that 
boy?”, but received no reply. She testified that neither 
appellant nor deceased was drunk, and that she saw no 
weapon in the hands of the deceased (Tr. 52, 53). There 
was no cross-examination of the witness (Tr. 53). 


B. The Testimony of Blanch Poteat 


After a brief recess, a voir dire examination of Blanch 
Poteat was conducted to determine whether she could 
qualify as a witness. The trial judge decided to excuse 
the jury, let her tell the story, and then rule on whether 
or not he would let it go to the jury (Tr. 61). 

She testified that the deceased was her cousin and that 
she remembered knowing him for about four years (Tr. 
62). She described the confrontation between deceased 
and her mother on the front porch essentially as Mrs. 
Poteat had, including the intervention therein by Coving- 
ton (Tr. 67-68). She said that deceased and Covington 
“fell down the steps . . . on [to] a car’, after which “[a] 
man came and moved the car away” (Tr. 68-69). At 
first she said that the two men “just kept fighting”, but 
when asked who kept fighting, she said that “They 
weren’t fighting—[Covington] kept on trying to calm [de- 
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ceased] down” (Tr. 69). Appellant then came outside 
and tried to calm them down (Tr. 69). This testimony 
was then elicited: 


A Then [deceased] kept on hitting on Hair... . 

Like hitting him in the chest... . [with] 
{his fist. 

Q ‘And where was Willie Covington at that time? 
A He—TI think he was—he was getting ready to 
grab him, I think. Or he was by the tree... . 

And then after Willie Williams kept hitting 
Hair, then Hair told him to go ahead because he 
didn’t want to fight him.... 

And then... after Hair told Willie he didn’t 
want to fight him—and then I think—I thought he 
was getting ready to be calmed down, and then I 
saw when he fell back, he hit the ground. 

Q What did you see Mr. Hair do before that? 
A I saw him—when he was easing in his pocket. 


He was putting his hand into his pocket. 


Q What did he do after he put his hand in his 
et? 
A He took a knife out... . 

After Willie tried to go up and grab his head 
and pull him down, then the knife just went up in 
him and then he grabbed his side and fell back. (Tr. 
70-71). 


Blanch testified that her mother then asked appellant 
“why did he have to do that?”, but appellant “just made 
a face and went on in the house” (Tr. 72). The next 
time she saw appellant was when he came back home on 
what she thought was the same night (Tr. 73). 

The Court ruled that it would permit the jury to hear 
the testimony (Tr. 74). Her testimony before the jury 
essentially duplicated that which she had given on voir 
dire up to the point at which she began to describe ap- 
pellant’s production of the knife (Tr. 75-83). Whereas 
before she only said she saw “a little shining” after ap- 
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pellant put his hand in his pocket, she testified before the 
jury that she saw appellant pull out a yellow knife and 
open it up (Tr. 83, 84, 96).* 

Blanch testified that when appellant opened up the 
knife, deceased was standing about ten feet away (Tr. 
86-88). She instructed the prosecutor, who was pretend- 
ing to be appellant while she pretended to be deceased in 
demonstrating what had happened, to “pretend like you 
are going to grab me by my head” (Tr. 88). The pro- 
secutor asked her “And then he went like that? He put 
the knife into me, being Williams, like that?” She re- 
sponded, “Then he stumbled back [holding his side] and 
fell against the tree” (Tr. 89). Asked on cross-exami- 
nation whether she saw “anything but a little bit of 
shiny silver”, she said “When it went up in Willie. I 
seen just a little blade of it. After it—when he had just 
put it in Willie’ (Tr. 94-95). On redirect examination, 
she testified that the point at which she had seen some- 
thing shiny was “Just when—when Willie went to grab 
his head and then he just stabbed him” (Tr. 97). Her 
testimony coincided with her mother’s in that she had 
heard deceased say after he fell that he was going to 
“get” appellant if it was the last thing he did (Tr. 90). 
Appellant then closed the knife, went up the steps and 
into the house (Tr. 90-91). She then testified that he 
left the house (Tr. 91). 

After this testimony, the Court acceded to the govern- 
ment’s request to admonish the witnesses who had testi- 
fied not to talk about the case to those who had not yet 
testified (Tr. 98-99). Court was then adjourned. (Tr. 
100). 


C. The Testimony of Sterling Poteat 


The next morning Sterling Poteat took the stand. He 
testified that the first argument or disagreement of the 


+The witness demonstrated how the knife was opened up, saying 
“Be did like this” (Tr. 84). She also demonstrated the length of 
the blade and of the handle as three and two or three inches re- 
spectively (Tr. 84-85). 
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evening occurred between the deceased and his girl friend, 
Audrey Stewart, on the front porch (Tr. 108). She push- 
ed the screen door into him and ran inside (Tr. 108-09). 
When deceased tried to follow her in, the witness stopped 
him by grabbing him, and they began to struggle on the 
front porch (Tr. 110). No blows were exchanged. “[{H]e 
was just trying to get in and [the witness] was holding 
him back” (Tr. 110). The witness was then taken inside 
by his wife, and they went down into the basement (Tr. 
112). Five or ten minutes later, appellant came down 
into the basement, said to the witness that “Willie was 
laying out in the street”, got his hat and left (Tr. 113- 
14). The prosecutor claimed surprise, pointing out that 
in a statement made to the police on August 6, 1966, the 
witness had said “Isaiah got something out of the cabinet 
and left out of there like he was in a rush” (Tr. 119). 


5 At the bench, the following exchange occurred with respect to 
the government’s attempt to show flight: 


[DEFENSE ATTORNEY]: This is after the event. 

[PROSECUTOR]: That is exactly when flight occurs, sir. 

[DEFENSE ATTORNEY]: What would be the implica- 
tion of that? 

THE COURT: I suppose you want that instruction. I 
don’t see much merit to your case, frankly. 

[PROSECUTOR]: I’m not sure I understand the Court. 

THE COURT: Just plain English words. I’m not going 
to throw you out of Court, but you are awful close to being out 
of Court in the Court’s mind. 

[PROSECUTOR]: I have to, Your Honor, as Your Honor 
knows—I respectfully disagree. 

THE COURT: That’s all right. 

[PROSECUTOR]: I think this is a clear case of homicide. 
I assume Your Honor means self defense. 

THE COURT: Yes. 

[PROSECUTOR]: I don’t see any justification for the use 
of a knife under self defense under the circumstances. 

THE COURT: Well, it would be better if you used knives 
for whittling sticks, but there comes a time when they have 
other uses. I don’t like this business of impeaching one’s own 
witness. 

You may show him that and see if it refreshes his recollec- 
tion. If it doesn’t refresh his recollection, you may ask him 
if it accurately reflects what was in his mind at the time he 
gave it. (Tr. 119-120). 
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After refreshing his recollection, the witness testified 
that appellant had said that Willie was lying out in the 
street and that the witness had better go get him, after 
which he “left out of there like he was in a rush” (Tr. 
123). On cross-examination, the witness testified that 
deceased had threatened him before (Tr. 125). On redi- 
rect examination, he testified that he had seen appellant 
with a knife, but that he had never “pulled it” on him 
(Tr. 125). 


D. The Testimony of Willie Covington 


After the testimony of Dr. Welton, Willie Covington 
took the stand. He and the deceased had been close friends 
for about 4 years (Tr. 133-35). He said that deceased 
and his girl friend had argued, after which she went into 
the house; that Williams had tried to go in and get her; 
that “[T]hey got to tussling at a door before he got back 
in the house,” and that he had grabbed deceased and taken 
him down the street (Tr. 186). When released, deceased 
went back on the porch only to be stopped by Mrs. Poteat, 
who told him that he “wasn’t going back there with that 
kind of mess” (Tr. 136-37). According to the witness, 
“At that time he got wild acting and I took him down the 
street again” (Tr. 187). The witness was holding de- 
ceased on the sidewalk when appellant came up. Subse- 
quent events were described as follows: 


A He walked out. I guess he was trying to stop 
the argument. And Willie took and pushed his arm 
away like that and he wanted to fight Hair. And 
Hair said, “I don’t want to fight you, Willie,” like 
that. ... 

Q What happened then? 

A I tried to hold Willie. He got wild. I couldn’t 
hold him. I just stepped to the side, and when I 
stepped to the side, Willie got stabbed. . . . 

Q Did you see him get stabbed? 

A Yes. I glanced down. I was standing on the 
side of him and I saw him pull it out of his back, like 
that. 
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Where were you standing in relation to Mr. 
Hair and Willie Williams when you saw Willie Wil- 
liams get stabbed—how close were you? 

Right up on him. 

What did you see Mr. Hair do? 

I saw him do like this. 

Like what? 

Like you stab somebody. 

Did you see the knife? 

I didn’t see the knife.... 

Q What happened when you saw Mr. Hair do like 
that—what happened to Willie Williams at that 
point? 

A He jumped back and fell on the ground.... 

Q What did Mr. Hair do after that? 

A I turned around and saw him going back into 
the house, putting his hand in his pocket. (Tr. 138- 
39). 


The witness testified that deceased had no knife or any 
kind of weapon in his hands and that no blows had been 


struck with fists before the stabbing occurred (Tr. 140). 
According to him, appellant was telling deceased not to go 
back into the house, with his arm on deceased’s arm. De- 
ceased pushed appellant’s arm off of his, after which ap- 
pellant twice said “I don’t want to fight you, Willie” (Tr. 
141-42). He continued: 


A [After that] Willie got to struggling and tried 
to get me away and fight. When I turned him loose, 
he got stabbed... . 

When I turned him loose he was in front of me, like 
this. When I turned him loose, he stepped back. And 
I heard him say, “Oooh.” I was looking at him, and 
I heard him say, “Oooh,” and he fell to the ground. 
(Tr. 142). 


The witness was holding deceased with his hands on 
both his arms. He moved to the left letting him go. 
When asked what deceased and appellant did at that 
point, he said “It wasn’t any punches or anything like 
that. .. All I saw happen is I saw Mr. Hair. . . [s]tick it, 
like this” (Tr. 143-44). 
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At this point in the testimony, the Court called both 
counsel to the bench, stating that Covington was a critical 
witness and asking the prosecutor to turn over to defense 
counsel any statements the witness had made to the police 
(Tr. 145). This was done, whereupon cross-examination 
proceeded (Tr. 147-48). It was directed at the witness’ 
ability to observe the stabbing, counsel’s claim being that 
the witness’ back was to deceased (Tr. 150). The witness 
insisted that his back was not to deceased; that he saw 
him stabbed; and that he was not walking away (Tr. 
150). Counsel then read him this statement: “At this 
time I let Willie go. I started to walk away, and I turned 
around to see what happened. I saw Willie bleeding. I 
looked around for Hair and he had gone” (Tr. 151). He 
asked the witness again if he actually saw the occurrence, 
to which he replied “I saw him” (Tr. 151-52). Cross- 
examination and redirect examination of the witness re- 
vealed that he had lived with the deceased, and that the 
deceased usually carried a pocket knife, but he did not 
have it on the night in question nor was he reaching for 
it (Tr. 152). 

The government concluded its case with the testimony 
of Officer Barraclough, after which counsel moved for a 
verdict of acquittal “upon the ground that the Government 
has not shown the material element of a murder in this 
case, and has failed to carry the burden that is upon it, 
and that the Court should not permit the jury to speculate 
as to things that have not been definitely proved” (Tr. 
159). The government argued that “there has been shown 
here from the acts of the defendant, and description given 
by the witnesses, particularly that of Covington and the 
small girl, evidence of malice aforethought clearly demon- 
strated by the action of the defendant in the withdrawing 
of a knife, opening it and putting it, as indicated, with 
his hand forward into the body of the deceased” (Tr. 
159). The Court, viewing the evidence in the light most 
favorable to the government thought it “possible that 
twelve jurymen could reasonably agree with .. . [the gov- 
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ernment’s] interpretation,” though as he previously ob- 
served, he thought the government’s case was weak (Tr. 
160). He denied the motion (Tr. 160).° 

During this bench conference, counsel for appellant was 
asked by the trial judge whether he intended to put him 
on the stand. He replied “He has his own defense. He 
has a record, of course” (Tr. 161). After the prosecutor 
suggested that appellant’s prior crimes, which “relate[d] 
to activities of a disorderly nature, an assaultive nature, 
and carrying of a deadly weapon, in one instance, namely 
a knife”, did not relate to credibility, the trial judge ruled 
that appellant could not be impeached (Tr. 161-62) .7 


E. The Defense—The Testimony of Appellant 


Appellant was a fifty-three year old laborer who had 
known deceased a year or more and had never had any 
previous trouble with him took the stand (Tr. 167, 174- 
175). He testified that Covington was taking deceased 
down the steps, and that he was about to fall, so he “went 
down to help him down and... told him to cool himself 
and pull himself together and come back in the house and 
have a nice time like the rest of us...” (Tr. 164-65). 
He went on: 


Well, he tells meI amaM.H. That going to kick 
your so and so. I said, “Well, no, I ain’t doing noth- 


* At this point the prosecutor stated “for the record—since the 
Court has made the observation that it has in the record, and [the 
defense attorney] is aware of it”, that appellant had been offered 
an opportunity to plead to manslaughter at the beginning of trial. 


7 Just before the ruling, the trial judge had again asked whether 
appellant would take the stand as a witness in his own behalf. De- 
fense counsel replied: 


I will have to run that risk, Your Honor. I do think Your 
Honor could decide which of these instances, or offenses, the 
jury could hear, if any. I feel they should not be heard unless 
they are matters to be taken into consideration on sentence 
(Tr. 162). 


After the ruling, the trial judge asked the same question and re- 
ceived another affirmative answer (Tr. 163). 
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ing to you. I don’t want to fight. Why do you want to 
jump on me? Cool yourself down and have a nice 
time. ... Come back in the house and have a nice 
time”. 

About that time he swung and caught me the first 
lick right here. I backed off from him [about three 
or four feet].* 

Then he walked up and swinged on me again.... 

This was about the third time. .. And at that time 
Lilly, she went—come up and said, “Don’t let him do 
that to you,” and I sort of backed up again and I 
backed into the car and he swinged on me again. 

But this time, see, I couldn’t stop him. And I was 
afraid then. He was keeping on me and jumped me. 
I was afraid, so I reached my hand in my pocket and 
opened my knife. About that time he was running on 
to me, and my hand went out like that. And hit me. 
And he stopped and I walked off from him (Tr. 166, 
168). 


Appellant said that he was “backing off from [deceased] 


all the time”; that he did not intend to strike or cut de- 
ceased; and that he was “hemmed in front of the car there 
and... couldn’t get back no further” (Tr. 169). 

On cross-examination, appellant said that when deceased 
cursed him he was being held by Covington and that he 
(appellant) backed off from deceased although he thought 
deceased was “just talking then” and that he “didn’t fig- 
ure he was going to do it” (Tr. 169, 170, 171).° When 
Covington released deceased, he walked toward appellant 
and struck him near his right armpit with his fist (Tr. 
172). Appellant testified that he backed off about a step 
from him and deceased struck him on the jaw with his left 
fist and that he “stepped about a footstep back” and was 
“hemmed up on the car” when deceased struck him again 
(Tr. 178, 174). At that point appellant “believed he 


8 At this point appellant testified that he did not offer any defense 
or put his hands to strike deceased (Tr. 167). 


? Appellant had not been struck by deceased before deceased 
cursed him (Tr. 172). 
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would [do what he said he would do] then” (Tr. 174). 
This testimony then followed: 


Q When the second blow occurred on your jaw, as 
you put it, and you backed up another foot or so, 
what happened right then? 

A Well, he throwed a couple punches then. ... 

[They hit me over here, and one hit me right here, 
and I went around like that. Then I see I couldn't 
get away from him. 

Q Wait a minute, sir. You told us about one 
punch now. 

A He threw one here and caught me there again. 

Q Wait a minute. Did he hit you with the same 
fist in both places? 

A No, he used both hands. 

Q He hit you with two blows? 

A That’s right.... 

Q Then what happened? 

A IseeI couldn’t stop him and I put my hand in 
my pocket... . 

[b]ecause I was hemmed up against the car and 
couldn’t stop him.... 

Q Where was Mr. Covington at that point? 

A He was standing right there by him... . 

Q When you said you saw you couldn’t stop him 
—what did you do then? 

A I just run my hand in my pocket and get my 
knife. I figured that would scare him. (Tr. 17 5-76). 


Appellant testified that the knife was in his side pocket; 
that he “catched it like that and opened it up, and he was 
still swinging on me”; that he was struck six or seven 
times while he was opening it up; that the knife had two 
blades and he opened up the largest blade; and that “when 
I opened it up, he was swinging on me, and I did my hand 
like that” in deceased’s direction, stabbing him with the 
knife (Tr. 177-79). 

After deceased fell, appellant folded the knife, put it in 
his pocket and went into the house (Tr. 180). He got his 
hat and left, though he had not intended to leave at that 
time (Tr. 181). He explained his departure: 
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I know he was stuck with the knife and the police 
would come, and I didn’t know how he was hurt, so 
I went on out the back there and on over to another 
friend’s house. .. . 

I just walked out of the way. Because I didn’t 
know how the rest of them was taking it (Tr. 181). 


He then testified that he trusted the Poteats (Tr. 182) ; 
that he didn’t think they would lie about what had hap- 
pened (Tr. 183, 184); but that he didn’t wait to tell them 
his version of what had happened because as he put it 


Well, I just thought I would walk off and go, and 
if the boy wasn’t—if the policeman came I know he 
would lock somebody up. He would lock me up. That 
is the reason I walked off... . 

I know how the police is. The first thing they do— 
they want to lock you up (Tr. 185). 


Appellant stayed at a friend’s house until about 9:00 or 
10:00 p.m. that night, then went back to Mrs. Poteat’s 
house. She told him that Williams was dead (Tr. 186). 
Appellant said “Well, I will call the police then” (Tr. 
186). He then said that he called them. Three questions 
later he testified that Mrs. Poteat called the police. 

Appellant then testified that he was hit in the face only 
once; that he couldn’t put his arms or fists up to defend 
himself “because he was crowding me too fast”; and that 
when he backed away from deceased, he did not put his 
hands up to defend himself because he was afraid to (Tr. 
189).*° He said that he didn’t turn and run before being 
backed up against the car, even though he realized that de- 
ceased intended to whip him, “Because I had my face 
turned, and the way he was throwing the blows, if I had 
run he would have tripped me up”. After that answer, 
the prosecutor had no further questions (Tr. 190-91). 


10 He testified: 


I was afraid to do it. He was bigger than me and taller. I 
was afraid to throw my hands up. He was younger, and I was 
afraid if I throwed my hands up he would whip me (Tr. 189). 
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At a bench conference, the trial judge said he would 
give the lesser included offense instruction on manslaught- 
er, and asked if either counsel had any requests for in- 
structions. Counsel for appellant replied, “I don’t have 
any specific request. I think Your Honor will give the 
instructions that are regularly necessary” (Tr. 193). The 
Court indicated that it would not instruct on flight, feel- 
ing that appellant went across the street “because he 
didn’t want to get involved in any further trouble with the 
family” (Tr. 194-95). 

After summations, defense counsel stated that he had 
not moved for a verdict of acquittal at the conclusion of 
his case. The trial judge said that the motion would be con- 
sidered preserved and denied it (Tr. 211). Again, the in- 
structions the trial judge anticipated giving were dis- 
cussed (Tr. 211-16). He indicated, inter alia, that he 
would give the standard charges on both second degree 
murder and manslaughter (Tr. 216). When the trial 
judge asked if the instructions were satisfactory, counsel 
for appellant said “I think they are” (Tr. 217). Shortly 
thereafter, he said “Your Honor, I have no reason at this 
point to raise any objection” (Tr. 218). After the in- 
structions were given, counsel for both sides were called to 
the bench and asked if they had any comments. Counsel 
for appellant said in response “No comments, Your 
Honor” (Tr. 248). 


STATUTES AND RULES INVOLVED 
Title 22, District of Columbia Code, Section 2403, pro- 
vides: 


Whoever with malice aforethought, except as pro- 
vided in sections 22-2401, 22-2402, kills another, is 
guilty of murder in the second degree. 


Title 22, District of Columbia Code, Section 2405, pro- 
vides: 


Whoever commits manslaughter shall be punished 
by a fine not exceeding one thousand dollars, or by 
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imprisonment not exceeding fifteen years, or by both 
such fine and imprisonment. 


Rule 30, Federal Rules of Criminal Procedure, provides: 


At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests. At 
the same time copies of such requests shall be fur- 
nished to adverse parties. The court shall inform 
counsel of its proposed action upon the requests prior 
to their arguments to the jury, but the court shall 
instruct the jury after the arguments are completed. 
No party may assign as error any portion of the 
charge or omission therefrom unless he objects there- 
to before the jury retires to consider its verdict, stat- 
ing distinctly the matter to which he objects and the 
grounds of his objection. Opportunity shall be given 
to make the objection out of the hearing of the jury 
and, on request of any party, out of the presence of 
the jury. 

Rule 52, Federal Rules of Criminal Procedure, provides: 


(a) Any error, defect, irregularity or variance 
which does not affect substantial rights shall be dis- 
regarded. 

(b) Plain errors or defects affecting substantial 
rights may be noticed although they were not brought 
to the attention of the court. 


SUMMARY OF ARGUMENT 
I 


Appellant’s motion for judgment of acquittal below in- 
sufficiently raised the issue now pressed on appeal. Even 
if the motion be viewed as properly raising the issue, it 
was correctly denied. The nature of the wound, the force 
required to make it, appellant’s “easing in his pocket”, his 
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subsequent extraction and opening of the blade of the 
knife, and his thrusting it forward into deceased’s heart, 
and the use of the knife itself were all matters from which 
the trial judge could properly conclude that reasonable 
jurymen need not necessarily have a reasonable doubt that 
appellant acted with malice in striking the fatal blow. He 
could also properly conclude that the jury could reject ap- 
pellant’s claim of self-defense, since the evidence fell short 
of establishing that appellant had reasonable grounds to 
believe and actually did believe that he was in imminent 
danger of death or serious bodily harm, and since it was 
such that the jury could have concluded that appellant 
used greater force than was necessary under the circum- 
stances. Appellant’s assertions in this regard raised but a 
conflict in the evidence, a conflict properly resolved by the 
triers of fact. In the light of the nature of the defense 
and the subtle moral and ethical judgments involved 
therein, this Court should be loathe to overrule in the 
absence of a strong showing the decision of the trial 


judge in refusing to take the case from the jury. 


I 


Appellant voiced no objections to the trial judge’s pro- 
posed instructions on second degree murder and submitted 
none for his consideration. In fact, he expressed satisfac- 
tion with them both before and after they were given. 
Accordingly, his present contention that error lurked 
therein need not be considered on appeal. It cannot be 
said that plain error inhered in the instructions, and even 
assuming error existed, only harmless error resulted, for 
appellant was convicted not of second degree murder but 
of manslaughter. 
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ARGUMENT 


L. The trial properly denied appellant’s motion for judg- 
ment of acquittal. 


(Tr. 40, 42, 48, 45, 46, 47, 51, 68-69, 70-71, 80-81, 83, 
84, 86-88, 89, 94, 95, 129-30, 132, 133, 138-39, 140, 
142, 159, 160, 178-79, 180-81, 211) 

Appellant asserts for the first time on appeal that “the 
defense of self-defense should have been sustained as a 
matter of law, since the jury . . . properly could not have 
found beyond a reasonable doubt that defendant was 
guilty” (Br. 20-21). But at the end of the government’s 
case, trial counsel only claimed that he sought “a verdict 
of acquittal upon the ground that the Government has not 
shown the material element of a murder in this case, and 
has failed to carry the burden that is upon it, and that 
the court should not permit the jury to speculate as to 
things that have not definitely been proved” (Tr. 159).™ 
Appellee submits that this obtuse and unenlightening lan- 
guage was tantamount to making no motion at all and 
accordingly the issue of the propriety of the trial judge’s 
ruling may be treated within the context of the plain error 
rule. Alternatively, if by the allegation below that “the 
Government has not shown the material element of a mur- 
der in this case” appellant sought to challenge the suf- 
ficiency of the evidence of malice, he still left unventilated 
below the issue of the propriety of a denial of judgment of 
acquittal on grounds of self-defense, and it need not be 
reviewed here. E.g., Deans v. United States, —— U.S. 
App. D.C. ——, 374 F.2d 284 (1966). But regardless of 
how this issue is viewed, the motion was properly denied. 

The standard to be applied to such a motion at trial and 
on appeal is well settled in this jurisdiction. The evidence, 
as the trial judge noted, must be viewed in the light most 
favorable to the government (Tr. 160). Unless reason- 


311 After summations, counsel noted his own oversight in not mov- 
ing at the end of the entire case for a judgment of acquittal. The 
Court treated the motion as preserved and denied it (Tr. 211). 
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able jurymen must necessarily have a reasonable doubt, 
the case is properly submitted to the jury. The trial 
judge expressly indicated that he thought it “possible that 
twelve jurymen could reasonably agree with [the govern- 
ment’s] interpretation”, though he thought the govern- 
ment’s case was weak (Tr. 160). 

Viewing the evidence in the light most favorable to the 
government, the jury could have concluded beyond a rea- 
sonable doubt that malice existed. They could have reached 
that conclusion on the basis of the nature of the wound in- 
flicted by appellant. It was in deceased’s heart, approxi- 
mately four and a half inches in depth, one and seven- 
eights inches in length and three quarters of an inch at its 
widest portion. They heard expert testimony that it would 
require more force to penetrate the cartilage of the chest 
wall then it would to penetrate skin, muscle and soft tissue 
(Tr. 129-30, 182, 183). Surely they could have reached 
that conclusion on the basis of the witnesses’ descriptions 
of appellant’s actions in “easing in his pocket”, taking the 
knife from his pocket, opening it up and thrusting it for- 
ward into deceased’s heart (Tr. 70-71, 83, 84, 89, 94-95, 
139). Moreover, the jury could have inferred malice 
from the use of the knife itself. Since it cannot be said 
that reasonable men must necessarily have a reasonable 
doubt, the issue of second degree murder was properly 
submitted to the jury, and it was proper to instruct them 
as to that issue. 

No different result follows from appellant’s tardy at- 
tempt to raise here denial of a motion for acquittal on 
grounds of self-defense. The various descriptions of the 
critical events fell short of establishing that appellant had 


22 See, e.g., Crawford v. United States, U.S. App. D.C. —, 
875 F.2d 332 (1967). 


13 Appellant himself later testified that he took the knife out of 
his pocket and opened it, extending the largest of the two blades 
(Tr. 178-79). He then folded up the knife, went into the house 
and got his hat and left because he “didn’t know how the rest of 
them was taking it” and because he “knew he was stuck with the 
knife and the police would come” (Tr. 180-81). 
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reasonable grounds to believe and actually did believe that 
he was in imminent danger of death or serious bodily 
harm. Moreover, the trial judge, viewing the evidence in 
the light most favorable to the government, could have 
concluded that reasonable jurymen could find that appel- 
lant used greater force than he reasonably believed neces- 
sary under the circumstances. 

Mrs. Poteat testified that she didn’t know whether or 
not deceased hit appellant (Tr. 42, 45, 46) but that de- 
ceased and appellant were pushing one another; the last 
time she saw deceased “go into him” he “stumbled back 
and was holding his side”. (Tr. 47.) In fact, she asked 
him why he had to use the knife on deceased, but received 
no reply (Tr. 51). Her daughter testified that deceased 
kept hitting appellant in the chest with his fist, and that 
just as she thought deceased was “getting ready to be 
calmed down” deceased fell (Tr. 70). Her testimony also 
established that when appellant opened up the knife, de- 
ceased was standing about ten feet away, and that when 
deceased tried to grab appellant’s head, he put the knife 
into him (Tr. 86-88, 89). Covington testified that as he 
stepped aside from holding deceased, he saw appellant “do 
like this . . . like you stab somebody” (Tr. 188-39). Prior 
to the stabbing deceased had no knife or any kind of weap- 
on and no blows had been struck (Tr. 140). Deceased had 
pushed appellant’s arm away, but as Covington put it, “It 
wasn’t any punches or anything like that ... All I saw 
happen is I saw Mr. Hair .. . [s]tick it, like this” (Tr. 
141, 148-44). Under those circumstances, appellant cer- 
tainly could not have believed that he was in imminent 
danger of death and the pushing alluded to by Mrs. Po- 
teat and Covington negated any reasonable belief of seri- 
ous bodily harm, as did the hitting of appellant in the 
chest alluded to by Blanch. Moreover, the jury could have 
accepted Covington’s statement that when he released de- 
ceased, “he stepped back. And [he] heard him say, ‘Oooh’, 
and he fell to the ground” as negating the formation of 
any such belief on appellant’s part (Tr. 142). And with 
respect to the reasonableness of appellant’s belief, it is 
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noteworthy that at least one onlooker found it necessary to 
ask appellant why he had knifed deceased. 

None of the witnesses for the government testified that 
appellant was trapped against the side of a car;*™ his 
failure to retreat despite the ability to do so was a cir- 
cumstance which could have led the jury to conclude that 
he went further in repelling the danger through use of the 
knife than was necessary under the circumstances, par- 
ticularly since he did not first attempt to defend himself 
by other means—namely, his fists. Nor did he warn de- 
ceased that he had a knife which he intended to use if 
attacked. 

Appellant’s version of the affray raises only a conflict 
with the versions presented by the witnesses for the gov- 
ernment—a conflict properly to be resolved by the jury. 
They rejected, as they properly could have, his story of 
being beseiged by blows while hemmed in front of a car; 
that he couldn’t put his arms or fists up because deceased 
was crowding him too fast, and that he didn’t turn and 
run because his face was turned and he thought deceased 
would trip him.” Moreover, because of the complicated 


14 Mrs. Poteat indicated that Covington and deceased had strug- 
gled beside a car (Tr. 40, 43). Blanch said that after Covington 
and deceased had fallen onto the car, someone came and moved it 
(Tr. 68-69, 80, 81). Covington did not, expressly or by implication, 
indicate that appellant was trapped against a car. 

15 Appellee is not greatly troubled by appellant’s extra-record 
excursion for appellant’s height and weight on the ground that his 
physical appearance was observable below (Br. 18). It is more 
difficult to accept statements, not cited to transcript references, such 
as the following: “Every witness in the case corroborated the fact 
that deceased was a mean and vicious character . . . who wanted 
to fight with any and all who got in his way . . ”” (Br. 18); “Every 
witness in this case corroborated the fact that deceased was a 
reckless aggressor, who . . . had physically fought with... Audrey 
Stewart ... Sterling Poteat ... Mrs. Proctor... Lilly Poteat... 
Willie Covington. . .” (Br. 18); “Every witness corroborated the 
fact that... defendant was constantly backing away; and that he 
did not take out his pen knife until after numerous vile threats ... 
and blows (and/or pushings and shoves, and pulling down of his 
head) had been directed against him by the deceased” (Br. 18-19) ; 
“The only witness who did not agree that ‘punches’ were thrown 
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nature of the decision to be made, intertwining moral, 
legal and ethical judgments, it should require an unusual- 
ly strong showing to induce this Court to reverse a convic- 
tion because the trial judge left the issue of self-defense 
with the jury. Cf. King v. United States, 125 U.S. App. 
D.C. 318, 324, 372 F.2d 383, 389 (1966) (speaking of 
issue of criminal responsibility). 


Il. Assuming arguendo that error occurred in instructing 
the jury on second degree murder, only harmless error 
occurred when the jury returned a verdict of guilty 
as to manslaughter. In any event, appellant was satis- 
fied with the instructions as given and should not now 
be heard to attack them on appeal. 


(Tr. 42, 45-46, 70, 140, 161-62, 193, 202-04, 217, 218, 
235-38, 243) 


Appellant asserts that the trial court erred in denying 
the motion for judgment of acquittal of second degree 
murder and submitting that issue to the jury where 
“[m]alice on the part of [appellant] was completely lack- 
ing in the evidence” (Br. 21). Appellee submits that this 
Court need not reach the question of the adequacy of this 
evidence, for assuming arguendo that the submission to 
the jury of second degree murder was erroneous, the 
jury’s return of a verdict of manslaughter rendered any 
error harmless. Cf. Howard v. United States, D.C. Cir. 
No. 20,328, decided December 8, 1967 (submission of first 
degree murder, even if error, was harmless when jury re- 
turned a verdict of second degree murder) ; see also Good- 
all v. United States, 86 U.S. App. D.C. 148, 151-52, 180 
F.2d 397, 440-01, cert. denied, 339 U.S. 987 (1950) (not 
reversible error to instruct on lessor included offense even 
though no evidence supports the charge if the jury renders 


by deceased at defendant ... was... Covington . . . who admitted 
that .. . deceased . . . always carried a pocket knife, that he kept 
challenging defendant to fight ...” (Br. 19; “[E]veryone at this 
affair was afraid of ... the 22 year old, 6’3” tall bully...” (Br. 
20). Such broad representations find scant record support. 
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a verdict of guilty of the greater offense) ; Austin v. 
United States, —— U.S. App. D.C. ——, 382 F.2d 129 
(1967) (charge of first degree murder given despite in- 
sufficient proof or premeditation and deliberation—Court 
thought no undue prejudice would result from the entry 
of a conviction of second degree murder) ; Gaines v. Unit- 
ed States, 121 U.S. App. D.C. 218, 349 F.2d 190 (1965) 
(manslaughter conviction could not be attributed to sub- 
mission of first degree murder to jury where trial judge 
indicated to jury that a verdict of first degree murder 
would not be warranted, and defense counsel raised no ob- 
jection to the instruction) .’° 

Nevertheless, appellant claims to have suffered serious 
prejudice in that the submission of the second degree 
charge led to a compromise verdict of manslaughter rather 
than to one of acquittal or manslaughter, and that if the 
motion to acquit had been granted, counsel might not have 
felt compelled to put appellant on the stand. But “[t]hese 
alleged harms are unreal, if not wholly illusory.” How- 
ard, supra, slip op. at 9. Appellant’s first hypothesis of 
prejudice “gives the jury far less credit than it deserves” 
Id. at 10. Appellant offers no theory upon which it may 
realistically be concluded that the jury might have com- 
promised its views because of the mere submission of the 
offense originally charged for its consideration. The rec- 
ord is devoid of any support for the proposition that they 
were confused or misled by such a charge; in fact, the 
trial judge took care to distinguish the manslaughter and 
second degree murder definitions one from the other. (Tr. 
235-38). “With the judge’s charge on . . . second degree 
...and manslaughter before it, the jury decided that the 
offense of [manslaughter] fitted the evidence. On this rec- 
ord there was nothing unusual about that reasonable de- 
termination.” Ibid. 

Appellant’s second hypothesis of prejudice is similarly 
without merit. The record shows that counsel had little 


16 See also Tiner v. State, 239 Ark. 819, 394 S.W.2d 608 (1965) ; 
Berness V. State, 40 Ala. App. 198, 113 So.2d 178, cert. denied, 269 
Ala. 694, 118 So.2d 183 (1958). 
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choice as to putting appellant on the stand in order to but- 
tress his claim of self-defense. Mrs. Poteat had testified 
that she didn’t know whether deceased had struck appel- 
lant (Tr. 42, 45-46) ; her testimony may well in counsel’s 
judgment have left the jury with a picture of a stabbing 
oceurring during the course of a pushing match. Blanch’s 
testimony established that she thought deceased was “get- 
ting ready to be calmed down” when he was stabbed (Tr. 
70). Willie Covington’s testimony established that de- 
ceased had no knife or any kind of weapon in his hands 
and that no blows had been struck with fists before the 
stabbing occurred (Tr. 140). In this state of affairs, 
counsel would have been remiss in not allowing appellant 
to tell his version of the events in order to establish his 
claim of self-defense. Moreover, no basis exists for con- 
cluding that the trial strategy would have differea if the 
offense of second degree murder had not been before the 
jury. Counsel’s direct examination of appellant was di- 
rected at the issue of self-defense, as was his summation 
(Tr. 202-04). Both were designed to exonerate appellant 


of all guilt, not to negate evidence of malice. And, counsel 
knew that appellant could tell his side of the story unim- 
peached despite the existence of prior convictions (Tr. 161- 
62). In this light, had the second degree murder charge 
been dropped, it is very unlikely that defense counsel 
would declined to put appellant on the stand and would 
instead have relied on weaknesses in the Government’s 


case. 

In any event, as we have argued more fully above (See 
Argument I), the record contains evidence from which the 
jury could properly find malice and therefore second de- 
gree murder. Hence, no error, much less plain error, was 
committed in instructing as to that offense. But this issue 
need not be considered here. Apparently, the submission 
of such instructions triggered no sense of alarm in trial 
counsel. When the trial judge asked if counsel had any 
specific requests for instructions, counsel for appellant re- 
plied “I don’t have any specific request. I think Your 
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Honor will give the instructions that are regularly neces- 
sary” (Tr. 193). When the trial judge said he would give 
standard charges on inter alia second degree murder and 
manslaughter and asked counsel if they were satisfactory 
to him, he replied “I think they are” adding shortly there- 
after “Your Honor, I have no reason at this point to raise 
any objection” (Tr. 217, 218). After the instructions 
were given, the trial judge asked at the bench if either 
counsel had any comments. Counsel for appellant said in 
response “No comments, Your Honor” (Tr. 243). Such a 
clear record showing of knowing acquiescence in and ex- 
pressed satisfaction with the instructions as given despite 
ample opportunity to challenge them should immunize 
them from attack on appeal. L.g. Kelly v. United States, 
124 U.S. App. 44, 361 F.2d 61 (1966); Robertson v. 
United States, 124 U.S. App. D.C. 300, 364 F.2d 702 
(1966) ; McKnight v. United States, 114 U.S. App. D.C. 
40, 309 F.2d 660 (1962). 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 
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